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THE ABOLITION OF CAPITAL PUNISHMENT.* 
I. Benevolent Sentiment and Criminal Law. 

An important part of my task will be to show that passion 
and sentiment perform a necessary function in the ordering of 
our individual conduct, and in our advance as individuals from 
a lower ethical stage to a higher ; and it will, of course, follow 
that the same is true of the progress of society. During the 
last one hundred and fifty years, for example, great changes 
have been made in the penal systems of the Old and the New 
World : : changes which appeared to some of the wisest men, of 
former ages to be so absurd, so pernicious, so subversive of 
social order and security, that they could not conceive of such 
measures being adopted by rational men. Most of us, on the 
other hand, whatever may be our opinion of the need of 
further reform, cannot easily find words to express our aston- 
ishment at the callousness, the fanatical and useless severity 
of our ancestors. Now the men who, in the first evil days, 
advocated these reforms, the necessity of which appears so 
obvious to ourselves, were denounced by the legal and spiritual 
authorities of their time as dreamers and sentimentalists. We 
shall presently see that the reproach, which the name "senti- 
mentalist" conveys, may not always be undeserved; and that 
humanitarian causes have suffered and may still suffer from 
the "sentimentality," in the sense presently to be explained, 

* An address to the Cardiff Ethical Society, 
/ol. XV— No. 3. 18 
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of their advocates. Still, we must insist that the instinctive 
abhorrence, for example, felt by tenderer spirits at acts, the 
social necessity of which they were not able to disprove, has 
been an indispensable factor in the moral progress of our 
race. 

But though sentiment has its proper and important place, 
it is incumbent upon those who cannot rid themselves of 
feelings of indignant repulsion, or refrain from impulsive acts 
of benevolence, which their fellows admit to be creditable to 
their hearts, though anything but creditable to their heads, 
to make all convenient speed in bringing the dictates of their 
own hearts and heads, at least, into agreement and harmony. 
Our meeting to-night seems to offer an opportunity of making 
some attempt in this direction, and I hope so to use this 
opportunity that the charge of unworthy sentimentality cannot, 
with any show of justice, be brought against ourselves. It is 
comparatively easy to induce charitable men and women to hope 
that a particular person, convicted of murder, may not be 
quite as bad as he has been made, by the prosecution and by 
the press, to appear ; and such people will often do everything 
in their power to avert the pain and the shame of any par- 
ticular execution. 1 do not wish to depreciate the moral 
value of such efforts; but it is obvious that they are only the 
crude beginnings of a movement towards secure and per- 
manent humane reform. 

Our duty, however, is to examine this question, not indeed 
without an earnest and sober desire that for every man and 
woman the best possible may be done, but without any im- 
pulsive outbreaks of benevolence or of anger. Let us con- 
sider our problem in the light of a full recognition of the awful 
possibilities of human wickedness and error; of the terrible 
seriousness of crimes against human life, happiness, and repu- 
tation; and of the needs, so far as we understand them, of 
human society as a whole. Much of what I will say will 
apply not only to capital punishment but to the typical moral 
problems which it is not alone in presenting. For you and 
for myself this course will not only be more agreeable but also 
more instructive; and I hope that no further apology will be 
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needed for calling your attention, at a time when no urgent 
and particular demand presses upon us, to a matter so dis- 
tressing. 

Capital punishment is almost invariably discussed in the 
vague and spacious commonplaces of legal or religious phrase- 
ology, or of. the serious or humorous newspaper press. At- 
tempts to concentrate public attention upon the squalid details, 
which these expressions gloss over, are met at once by the 
freezing reproach of sentimentality. "Your feelings," we are 
told, "do infinite credit to your heart ; but the head must govern 
us in these matters. If the millennium were arrived — and 
would that it were ! — we could do without this penalty ; but we 
live in a hard, practical world, and must accept the conditions 
which it imposes. If the abolition of capital punishment were 
practicable, how comes it that our legislators, judges, and 
ministers, who are notoriously the humanest in the whole 
world, 1 have not expressly or in effect abolished it ? No, sir ! 
the most glorious characteristic of English law is and has 
been its respect for human life; and capital punishment is its 
head cornerstone." 

Let us now consider this reproach of sentimentality a 
little more closely, 'inquiring under what circumstances the 
epithet "sentimental" may be justified; and, under what cir- 
cumstances and for what reasons it is right or wrong to be 
sentimental. 

Broadly speaking, the sentimental person is a species of the 
passionate person; that is, of the person who acts, not on 
general principles but on particular impulses. We may call 
the man who acts habitually from angry or malevolent im- 
pulses a violent man, using the word violent in a neutral 
sense without any implication of praise or blame. On the 
other hand, we may call the person who usually acts from 
benevolent and charitable impulses, a sentimental person. Of 
course, as between persons, this distinction is not absolute: 
a person who is usually self-possessed or violent may at times 
act in the manner of a sentimental person; while an equable 

1 So the undis.criminating patriot of every clime supposes. 
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or sentimental nature may be provoked by circumstances into 
extreme violence. Experience of human character shows that 
these extremes, like many other extremes, tend to meet or 
pass into one another in the history of the same individual. 
The eases of Robespierre, Schopenhauer, Nietzche, and in 
England, perhaps, of Sir Thomas More, will illustrate this 
point. 

Now, in certain situations, malevolent or benevolent im- 
pulsive action is the only action possible, or, at least, the only 
action which our moral judgment could approve. A soldier 
on the field of battle, a person resisting a violent attack 
upon his person or reputation, or averting some immi- 
nent danger from himself or those dear to him must act 
promptly; and he is more likely to do so if he is roused by 
overpowering malevolent passion against the enemy, the mur- 
derer, the slanderer, who has brought this peril upon him. In 
the same way the mother who endures privation and death 
itself for her child, or the person who rushes in front of an 
approaching train, or into deep water, to save the life of a 
fellow-creature, would very probably not do so, unless over- 
come by a benevolent impulse, which makes him ignore fine 
calculations of the possible good or harm which may ensue 
from his action. In such case, our moral sense does not hesi- 
tate to applaud the passionate person, whether his act be 
violent or sentimental ; nor to condemn the calculating person, 
however cleverly he may try to show that the balance of good 
was secured by the line of action which he adopted. 

But there are outbreaks of violent and of sentimental passion 
which we cannot and do not approve. We demand, in the 
first place, consistency, as between impulses, and, in the second 
place, some proportion between ends and means. An access of 
violent passion because of some trifling or merely apparent 
offence; the refusal to listen to explanation or remonstrance; 
the directing of this passion against unoffending persons who 
happen to be convenient ; the prolonged harboring of the passion 
after its occasion has been remedied: such things mankind 
may, according to circumstances, excuse, but cannot approve. 
Again we condemn selfish or capricious outbreaks of violent 
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passion: as when a person is profoundly stirred by his own 
wrongs but indifferent to those of his fellows; or is incon- 
trollably angry to-day with what he tolerated yesterday; or 
is indignant at the wickedness of tweedledum and uncon- 
cerned at the wickedness of tweedledee. 

The same is obviously true of the benevolent emotions, and 
we may very conveniently illustrate our statement from the 
various humanitarian movements of our time which have, 
through the inconsistency and caprice of their respective ad- 
vocates, so grievously retarded one another. A lady opponent 
of vivisection, for example, contrasts the noble passion of the 
soldier, fighting for king and country, with the cold-blooded 
cunning of the vivisector, lacerating dumb animals in order 
to enlarge his knowledge. A humanitarian critic charges this 
lady with "straining at a gnat and swallowing a camel." To 
come a little nearer home : I have spoken of capital punishment 
to persons who felt this taking of human life in cold blood 
to be a disgrace to Christian civilization; but on asking them 
what is to be done with the murderer, I found that they con- 
soled themselves for the disappearance of this penalty with the 
assurance that life-long imprisonment was, in fact, a great 
deal more terrible an(J cruel. Wayward and uncoordinated 
impulses, whether angry or kindly, are clearly a sorry guide 
for conduct or legislation ; and in particular, the unscrupulously 
and whimsically benevolent person may very justly be called 
"sentimental" in the bad sense of that word. 

It is, however, conceded that a consistently benevolent dis- 
position is to be preferred to a consistenly malevolent one. 
Slowness to take offence; willingness to endure and to forgive; 
sympathy with the difficulties, under hardship and temptation, 
of the worst as well as of the best of men; an ardent desire 
to help men to rise from the lowest depth to higher things: 
these qualities are recognized as morally admirable and socially 
desirable. The only reservation which we make is that a kind 
man's benevolent impulses may sometimes lead him into error. 
On the other hand, a constant readiness to become angry, and 
to do prolonged or repeated harm to a person who has given 
offence; a general suspicion of all men and a willingness to 
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believe the worst of them; a belief that very little harm is 
done, in comparison, even by unjust violence : these are qualities 
which are recognized as unamiable, as dangerous to the safety 
and well-being of their possessor's associates, as well as to his 
own mental and moral balance. It is also vaguely allowed 
that our hopes for the future depend rather upon our be- 
nevolent than upon our malevolent impulses, and that, in the 
fullness of time, "the meek shall inherit the earth." 

But, in the meanwhile, we are told, if a crime has been com- 
mitted, we must not yield to angry passions on the one hand 
nor to benevolent feelings on the other, but we must be guided 
by cool practical commo sense. Common sense alone, and 
not feeling of any kind, should decide : ( I ) what conclusions 
are to be drawn from the evidence; and (2) what punishment 
should be inflicted on the offender. Let us take these two 
points in order. 

1. Evidence in many criminal trials and in the majority of 
murder trials is of the kind known as circumstantial : it is not 
the evidence of eye-witnesses of the deed, which the prisoner 
is alleged to have committed, but evidence of other facts from 
which his guilt may be inferred. Moreover, chiefly in conse- 
quence of the death penalty, trials for murder are over- 
shadowed by the disquieting and often impossible question as 
to the prisoner's responsibility. Let us suppose that a jury 
convicts a prisoner, and that the judge expresses his approval 
of their verdict. The narrative of the events which they may 
be presumed to have accepted is now probably published with 
full assurance by the newspapers and implicitly believed by 
the public generally. But a little reflection shows that such 
narratives are in most of their details altogether lacking in 
scientific or demonstrative certainty: for constructions reared 
on slight foundations of directly known facts, only "moral" 
certainty can be claimed. Now moral certainty, as such, is 
not to be obtained by mathematical or quasi-mathematical 
methods, as newspaper reporters and writers of detective 
stories would have us believe: moral certainty depends inti- 
mately upon the moral bias and disposition of the person be- 
fore whom the evidence is laid. A man who holds narrow and 



The Abolition of Capital Punishment. 269 

harsh views of human nature in general, or of the erring and 
criminal members of the human family in particular, will be 
convinced of the prisoner's guilt on evidence which a benevo- 
lent and sympathetic man would reject as wholly insufficient. 
For example, people with strict views of female unchastity 
may believe that an adulteress must have poisoned her hus- 
band, though there may be strong evidence to the contrary. 
Others who feel certain that under no circumstances would 
they be tempted to poach, are quite satisfied that a man who in 
the course of trespassing kills another, even by accident, was 
quite capable of murdering anyone, and that his execution will 
be a salutary moral lesson to himself- and to his fellow-men. 
The benevolent may cling to the possibility of the prisoner's 
innocence or comparative innocence in the face of very clear 
presumptive evidence against him ; at the best, he will not be- 
lieve, even of a very bad man or woman, anything worse than 
he must. But without moral sentiments and tendencies of 
some kind or other no moral certainty of any kind can be 
obtained. 

This being so, we are entitled to argue on behalf of the 
benevolent people who sign petitions for reprieves, and persist 
in hoping against hope, that in some cases and in respect of 
some details they are quite probably in the right. They reflect, 
it may be, upon the possibility of a charge of murder being 
falsely brought against themselves, and upon the certainty 
with which, whether the evidence against them were strong or 
weak, thousands of their fellow-men would instantly be con- 
vinced of their guilt. They know that judges and juries are 
only human, subject to moods and dispositions of misanthropy 
and suspicion: that juries at least are sensitive to plausible 
argumentation and very willing, in cases of difficulty, to be 
guided by the judge; and, therefore, that their own conviction 
or that of someone to whom they stand in some special rela- 
tion, is a not impossible contingency. They know that judges, 
upon whom the issue of a trial very often depends, vary greatly 
in their readiness to draw favorable or unfavorable conclusions 
from the same evidence; they know that the resistance of a 
single juryman, or of a small minority of jurymen, has led 



270 International Journal of Ethics. 

to the abandonment of a prosecution or to an acquittal, and they 
know that the readiness of a jury to convict varies according 
to all kinds of circumstances, notably according to their local 
associations and knowledge. It is thus not surprising that their 
sympathy discovers defects in the evidence, which their robust 
and complacent fellow-countrymen cannot understand. The 
conclusion which a circumspect man must draw is that the 
golden mean of common sense is never with certainty to be 
discovered, and that gaps in the evidence should be filled in by 
considerations favorable, and not unfavorable, to the prisoner. 
And that is the sense in which most of us, I presume, would 
understand the admonition to give the prisoner the benefit of 
every doubt. 

The plain fact is that moral problems or even questions of 
moral fact cannot be settled by non-moral intuitions or con- 
siderations ; and a person who pretends to judge of the guilt or 
innocence of a human being as he would solve a mathematical 
problem is deceiving others or himself or both. The much 
admired hardness of head is, in fact, too often only a specious 
name for a greater or less degree of hardness of heart. In- 
dividuals of unsympathetic or angry temperament, whether 
inhabitants, for example, of a district in which a shocking 
act of homicide has been committed, or those who are made 
acquainted with gruesome details through the newspapers or 
through the proceedings in a court of justice, are disposed 
to carry their resentment at the crime into their judgment of 
the guilt or innocence of any person who may be charged with 
it. The malevolent impulse which, in its proper place, we do 
not condemn, is passing into a malevolent disposition, which 
we must condemn as in the highest degree demoralizing and 
dangerous. Gaps in the evidence must be filled in, for sus- 
pense is intolerable ; and from our knowledge of human nature 
we may infer that they are very often filled in, not by benevo- 
lence but by malevolence. And it is not absurd that we should 
demand of a society which is increasing in civilization and 
humaneness that this balance should be redressed (1) by a 
revision of the evidence and the trial in particular cases; and 
(2), which is much better, by the regular and deliberate 
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adoption of the principle or policy of benevolence in our general 
criminal procedure. 

2. Now let us pass to punishment. The advocate of the 
law, as the expression of pure practical reason, determining 
the golden mean between violence on the one hand and senti- 
mentality on the other must be prepared to give some explana- 
tion of the penal provisions of former times, which the hardest 
common sense of the present day admits to have been de- 
plorable. Perhaps he will say that these ancient provisions, 
though not consonant to the common sense of the twentieth 
century, did correspond to the common sense of the age in 
which they prevailed; and, in the same way, our penal pro- 
visions, including our lawof murder, are the expression of the 
highest common sense attainable by ourselves. I have tried 
not to state this argument, so as to make it appear, on the face 
of it, absurd; for it is very common in the general political 
and historical writing of the present day. But it is very easy 
to show that, as against the innovator, it has no force at all. 
For if the dictates of common sense have varied so enormously 
in the course of past time, we have every reason to suppose 
that they have still further changes to undergo. If, however, 
it is implied that certain provisions of the English criminal 
law are in fact the dictates of the highest imaginable common 
sense, we may answer: (1) Our criminal code is not likely 
to be nearer perfection than the other laws of the realm, in 
which there is no end of innovation demanded and obtained; 
and (2) benevolent sentiments and principles have in the 
past modified our criminal law to an extent unimaginable to 
the common sense of earlier ages. May not our opponents 
to-day be in the position of Archbishop Paley and the greatest 
judges of his time, whose prophecies have come to naught, 
while we are in the position of Sir Samuel Romilly, whose 
gospel was foolishness to the common sense of Englishmen, 
but has nevertheless achieved signal victories, which seemed 
at one time to be beyond all hope? 

The archdeacon and the judges considered the punishment 
by hanging of the theft of more than the value of five shillings 
from a shop to be an indispensable bulwark of social order in 
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general and of the English constitution in particular ; and they 
held those who protested against this and similar severities to 
be hardly better than traitors or imbeciles. Here, as in dis- 
cussing the execution of King Charles I, we can avoid 
being sentimental : we need not suffer any acute transport of 
moral indignation against these exalted personages. This is 
not because pity for the victims of cruel laws is always out 
of place ; but because it does not always subserve any useful 
purpose. In this case, our transport would not help to alter 
any proposed line of action : Paley and the judges are dead 
and gone, and what they have said they have said. But we 
might very properly feel violent abhorrence against anyone 
who commended their views as worthy of our imitation; for 
our indignation might then serve the practical purpose of 
averting a moral disaster. 

If we analyze the progress of moral and legal principles we 
shall find that, in the main, such principles are the generalized 
product of a number of antecedent impulsive acts. The 
criminal code of the ancient Israelites, for example, recognized 
very fully the principles of vengeance and retaliation. The 
first impulse of a man's friends in primitive times, and fre- 
quently in modern times, is to kill his murderer, and generally 
to make the homicide and the aggressor to suffer as far as 
possible the same injury as he himself has caused. Out of 
this impulse the principle is developed that an eye must be 
forfeited for an eye, a tooth for a tooth ; and where the public 
authority is weak, no law is possible which is in conflict with 
this impulse and this principle. 

Passing to an intermediate stage, we come upon regula- 
tions which reflect the strife of various moral principles and 
present us with what the common sense of to-day would de- 
nounce as glaring absurdities. Early Roman law punished a 
thief caught in the act with the loss of life or liberty ; the thief 
not so apprehended, however clearly his guilt might be proved, 
was required only to restore the stolen object itself and to 
pay a compensation of twice its value. No reflecting person 
can have supposed that a thief who chanced to be caught red- 
handed was a worse man than his swifter or more circumspect 
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fellow-thief who succeeded, for a time, in escaping. 2 The 
explanation is that legislators were bound to take the varying 
degrees of the despoiled person's vindictive feelings into ac- 
count. If this person caught the thief in the act, he would 
be impelled to capture or kill him; if some time elapsed, his 
passion would have cooled and he would be satisfied with resti- 
tution and compensation. English legal history offers very 
similar distinctions. Both cases show that the supposed com- 
mdn sense of the law may reflect very faithfully, not the senti- 
ment of equity and fairness, but the strength of vindictive 
passions which demand legal institutions to correspond with 
them. 3 

A further stage is reached when the public authority is 
strong enough to take individual resentments less into account 
and to base its policy towards criminals on the principle that 
crime must be "stamped out," and that legal punishments, 
rigorously enforced, are adequate to the task. The adjustment 
of the penalty to the particular crime is to a great extent aban- 
doned, private persons coming to rely more and more upon 
the terrors of the law for their protection. Even self-help is 
sternly repressed. A person who quietly entered into his de- 
spoiler's field and drove away his stolen cattle might, under 
English medieval law, be executed for theft. The punishment 
is very often not less but much more severe than under early 
systems; and this is often admitted by advocates of severity. 
"Our object," they say, in effect, "is not to make the punish- 
ment fit the crime, but, by enforcing the law, to stamp out 
the crime. If a crime has become more prevalent, the punish- 
ment must be increased, or the law enforced with increased 
rigor. This method is, in the end, the most humane, for it 

2 Common opinion would, however, merely because of the difference in 
the punishment, be inclined to view the red-handed thief with peculiar 
resentment or scorn. Similarity of punishment has a similar effect. 
Wordsworth, justifying capital punishment, writes as though all "felons" 
were equally guilty and vile; and public opinion is still little disposed to 
admit differences in the degree of guilt of "murderers" who are executed. 

* The law may subsist long after opinion has outgrown the principles 
which underlie it ; or it may retard the growth of humane opinion, through 
the awe with which it is regarded. 
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is the only method by which crime can be destroyed by the 
roots and thus the necessity for all punishment removed." 

The wide prevalence of humane sentiments towards 
offenders is, in the states of modern Europe, a comparatively 
late phenomenon; and though these sentiments have wrought 
tremendous changes during the later eighteenth and the nine- 
teenth century, progress in this direction has been, in recent 
years, exceedingly slow, especially, I am afraid, in our own 
country. Our private sentiments, our legal enactments, the 
procedure of our courts, all present a medley of different prin- 
ciples so incoherent and whimsical, that it confounds any 
systematic treatment, and must fill the future historian of our 
time with perplexity and amazement. Side by side with 
almost nominal penalties for brutal assaults, we have an un- 
utterable punishment for assaults which happen to prove fatal.* 
And by this second punishment our scriptural belief in exact 
vengeance is supposed to be gratified and edified. Or again, 
we may compare with the mild punishment of non-fatal 
assaults, the awful punishment of ten years' penal servitude 
for repeated petty theft. On all hands, we hear the complaint 
that our penal system does little or nothing to diminish crime, 
and, in many cases, obviously tends to propagate it. In par- 
ticular, the crime of murder shows no appreciable tendency 
to diminish. 

It is only to be expected that the "safe" systematic thinking 
on this subject should reflect the anarchy and caprice found in 
law and public opinion : discovering in punishment a combina- 
tion of several inconsistent and incoherent principles, which 
can yield no guiding principle for the fair apportionment of 
punishment, or for the future reform of the criminal law. 
Vengeance, individual and social; the deterrence of other 
offenders; the improvement of the criminal; the vindication 
of the law : all these are said by our recognized authorities to 
be combined in legal punishment. And it is perfectly true 
that our established system does combine these principles and 
possibly many more. 

4 It is not implied that all murders are of this nature. 
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But let us return to the development of benevolent moral 
principles in general, and in relation to transgressors in par- 
ticular. Benevolent principles are developed out of benevolent 
impulsive acts and emotions. The mother's passionate and 
beneficent devotion to her child gives rise to the belief that all 
mothers ought to love their children. The kindly impulse 
to forgive, and the experience of the good effects of mercy 
upon him that gives and him that takes develops into the 
principle that it is, in general, noble and expedient to forgive. 
By acting rightly under the stress of particular situations, as 
Aristotle taught, we gradually come to think rightly on moral 
questions. We need not say that this is the whole truth; but 
experience of moral development shows that it is much more 
than half the truth. Usually it is close personal contact with 
the moral issues involved in a particular case that opens our 
eyes to the futility of our old abstractions and sets us upon 
constructing our moral theories anew. A benevolent person, 
for example, may go through life without being brought into 
any sympathetic relation with a member of the criminal class ; 
and in that case he will very probably not depart from the con- 
ventional attitude of indifference or contempt towards those 
who transgress the obvious precepts of divine and human law. 
Still the step forward is often taken : in consequence, it may 
be, of some unexpected relation to a person who happens to 
be condemned; or of reading the "sentimental" narratives of 
Thackeray, George Eliot, or Victor Hugo. The old principle 
of vengeance or deterrence may still be recognized as a general 
rule, the benevolent impulse confining itself to exertions on 
behalf of particular person or persons, as some special occa- 
sion arises. But the impulse may become settled into a general 
principle, which in time, by the processes of reflection and 
mental strife, expels its adversaries, becomes adopted as a rule 
of action, and, at length, demands its recognition in the laws 
of the state. 

However, until the moral principle has been formed, until 
it is not only obeyed in the stress of particular emergencies, 
but recognized as binding in hours of cool reflection on the 
mutual relations of mankind, the moral impulse is likely to 
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be capricious and narrow, and to render us justly liable to 
the reproach of "sentimentality." We are far from denying 
that the exercise of benevolent impulses may be of very great 
value. On the contrary, our complaint against many writers 
on punishment is, whether they lean towards severity or mercy, 
that their speculations are so wholly in the air, so innocent 
of personal, direct, sympathetic knowledge of the phenomena 
with which they deal. But it is true that moral principles, 
whose force we recognize always and not only when some 
particular emergency is upon us, are of the first importance 
for our private conduct, and are indispensable for the legis- 
lator and the judge; and we are all of us, in our degree, called 
to be both legislators and judges. 

II. Special Objections to Capital Punishment. 

It is important for us to determine whether not merely our 
benevolent impulses but our moral principles are really op- 
posed to capital punishment; whether they are adequate to 
expel the opposing considerations, which, to many of our 
fellow-men, seem to be the merest commonplaces. Bearing in 
mind the discussion which has preceded I shall aim at pre- 
senting our objections to this penalty in a generalized and un- 
impassioned form. 

1. We may fairly ask whether in the trial and conviction 
and execution of a murderer, an originally justifiable angry 
or malevolent impulse is not becoming hardened into a malevo- 
lent disposition or policy, which lacks the original justification, 
and is full of moral and social danger. Feelings appropriate 
to the 'discovery of a crime or to the pursuit and capture of an 
aggressor may well seem out of place when the aggressor is 
captured and can no longer injure anyone : the original angry 
passion has passed away, and we can no longer support a 
settled policy of retribution and revenge. We have read of 
judges and juries and assemblies being moved to tears when 
sentence of death is pronounced, even upon persons who are cer- 
tain to escape execution, or upon criminals for whom no obvious 
or plausible excuse can be urged. This must mean that the in- 
dignation proper to the discovery of the crime and the appre- 
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hension of a criminal is no longer an exclusively dominating 
sentiment; and that benevolent impulses towards the criminal 
who is disarmed and can no longer do battle against us are as- 
serting their sway. In ordinary life, this is the obviously right 
policy to adopt towards those who have offended us : we should 
persuade them of the wrongfulness of their action and do 
what we can to reconcile the offender to ourselves and to his 
own better self. May we not, likewise, urge that these tears 
of compassion are, of all the incidents of a murder trial, the 
most satisfying to our moral sentiments, and that it is they, not 
the ancient formulae of vengeance and expiation, that point to 
the more excellent way, in the warfare of good against evil. 

Let us take the case of war : We may approve of the soldier 
who, when his life and that of his comrades is in danger, 
is carried away by angry passions and fights recklessly and 
without pity. But the conflict is over, and the captured or 
wounded enemies can do us no further hurt. Now is the time 
says our mature and deliberate moral judgment, not for blind 
violence, but for succoring the wounded, it may be, and for 
working towards a durable peace, with adequate security for 
its maintenance. Does it not seem to you that this analogy, 
though, of course, not perfect or exact, suggests a fair justifi- 
cation of the pity which overwhelms us at the fate of a 
criminal, condemned to an ignominious and hopeless punish- 
ment? What shall we say of the deliberate hardening of the 
heart against pleas of penitence; the refusal to admit any ex- 
tenuating considerations, or to entertain hopes of gradual im- 
provement and reconciliation; the attempts of the newspapers 
and the public to inculcate the extreme estimate of the culprit's 
guilt ; the surrounding of his last hours on earth with a harsh 
and jangling blend of religious phraseology and ceremonial, 
the certainty of the Divine mercy being especially invoked, 
and narratives, based for the most part on imagination and 
malevolent construction, of the prisoner's wickedness? Have 
not all these things something of the moral aspect of killing 
prisoners of war in cold blood, though with unctuous phrases 
on our lips ; or of aspersing with scandalous gossip the memory 
of the silent and unoffending dead, who may, indeed, in their 



278 International Journal of Ethics. 

lives have erred deeply, but who can no longer make answer 
to our accusations ? 5 

2. The actual crime of murder, especially as English law 
extends the term, varies immeasurably in heinousness and 
criminality. So much is this the case, that some offences which 
within living memory were punished by hanging and are 
legally still so punishable, are in fact visited with a much lighter 
penalty and sometimes hardly punished at all : whether through 
the commutation of the death sentence; or by the refusal of 
the jury to convict ; or by the mitigation of the charge : the last 
two being often in obvious defiance both of law and evidence. 
But within the range of crimes still actually punished with 
death the widest divergence prevails; and the intermediate 
stages are infinite. What essential community is there between 
the act of an impulsive poacher who in the effort to escape 
capture or injury or death at the hands of a gamekeeper, fires 
his gun at him and happens to kill him, and the act of a blood- 
thirsty maniac who entices one innocent girl after another to 
follow him, and then, after violating her, hacks her in pieces 
without compunction ? May not our moral principles demand 
that the law shall show some appreciation of the immeasurable 
difference between such cases ? 

3. And even when two crimes do not obviously vary in 
cruelty, there may be a very great difference in the character 
of the two criminals. The one may be stricken with an in- 
veterate, and to all appearances incurable, hatred of his fellow- 
men and a blind lust for their blood: presenting' all the char- 
acteristics of the habitual criminal or homicidal maniac. The 
other may have been led to his first crime by a sudden, a rapid, 
or a gradual decline from an irreproachable character, through 
misfortune, great provocation, or violent temptation. Imme- 

6 Our instinctive repugnance to the abuse of the dead, as in historical 
works of the emphatic and comminatory kind, admits of complete moral 
and social justification. The sphere of angry denunciation is limited to 
present emergencies, and even then it is very liable to defeat its own pur- 
pose ; partly through the angry feelings which it arouses on the other side ; 
partly through the sympathy which it kindles for its victims in the impartial 
spectator; and through the errors of judgment into which it may lead those 
carried away by it. 
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diately the crime is committed, or as soon as any kindness is 
shown to him, he is overwhelmed with remorse, and we may 
be very sure that he would ever afterwards avoid not only 
the crime of murder itself but also the misguided'courses which 
led to it. Surely we may demand that if the penalty of death 
be retained in the first case, it ought, in the name of common 
sense, to be remitted in the second. 

4. There is no difference between murder and other crimes 
which our moral sense can admit to justify this unique differ- 
ence in the penalty. Unless the fundamental principle of our 
criminal law be the crudest Mosaism, what reason is there for 
treating an act of wounding which proves fatal differently 
from an essentially similar act from which the victim wholly 
or partially recovers? In particular, is it rational to take the 
life of a man who, intending only to wound another person, 
kills him, and to punish a man who, intending to kill another 
person, wounds him, perhaps seriously, with a long or short 
term of imprisonment? Or what shall we say of the perjurer 
who deliberately swears away the life or liberty or reputation 
of an innocent man? Or of the speculator who, without re- 
morse, reduces thousands of men to beggary and starvation? 
or of the person who hurls one young woman after another into 
an abyss of infamy and despair ? Is it an enlightened common 
sense which assigns a ferocious punishment to the homicide, 
while these and other offences are more lightly punished or 
not punished at all ? 

5. No one can deny that the death penalty grievously im- 
pairs public respect for the law and its administration. It is 
unspeakably degrading that a criminal trial should resolve 
itself into a gamble for a man's life, into a game, moreover, 
in which everything may depend upon chance circumstances : 
upon the emotions, imagination, or often defective reasoning 
powers of witnesses ; upon the skill of the respective advocates, 
upon the optimistic or pessimistic disposition or mood of the 
judge; upon the susceptibility of jurymen to appeals to their 
often irrelevant prejudices. The irrevocability of the punish- 
ment demands a certainty which the evidence can seldom 
supply; and so it comes that a man's fate is determined by 
Vol. XV— No. 3. 19 
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circumstances which lie wholly outside of his own disposition, 
and indeed of the specific act of which he is accused. 

6. The execution of the capital sentence is full of the possi- 
bilities of moral corruption and desperation. If our opponents 
do not immediately assent to this, they should be asked to ex- 
plain why a former public executioner, and even his children, 
can find no one to employ them. They should be asked 
whether they would themselves apply for the post of execu- 
tioner or would like to see one of their friends do so : whether 
a lady executioner should not be provided for female convicts ! 6 
We can find a ready explanation for the abolition of public 
executions in this country and for the more recent omission of 
their picturesque incidents, once thought to be so solemn and 
impressive, which formely accompanied the execution of the 
death sentence: such are the tolling of a sepulchral bell and 
then the hoisting of a black flag, in token that the "dread 
sentence of the law has been duly carried out." These changes 
have been made not merely or mainly out of consideration for 
the sentimental people, whose feelings were lacerated by such 
sights and sounds. Thy have been made because it became 
increasingly evident that the immediate awareness of cruel 
punishments and processes which make such punishments vivid 
and fascinating do harm and not good to the less refined sec- 
tion of the people. That is, the very people who, on the com- 
mon deterrent theory, most need to be impressed with the 
awfulness of this punishment are driven to violence and des- 
peration by seeing it performed, or by being informed through 
the eye or ear that it is being or has been performed. Surely, 
we may ask whether the knowledge of the infliction of this 
punishment obtained through the newspapers or otherwise is 
productive of moral blessing, and not, rather, of great moral 
injury. 

7. Let me call attention to a class of people whose interests 
are not often considered in this connection, namely, the in- 

6 These illustrations fully justify us in charging our opponents with 
sentimentality, in the worst sense of the word. We would probably find 
work for a former executioner, if we could, though we totally disapproved, 
on principle, of his old occupation. 
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mates — prisoners and officials — of the place in which the ex- 
ecution takes place. It might easily befall an innocent or 
highly refined person to be confined to a prison at such a time ; 
and his feelings as well as those of his less fortunate fellow- 
prisoners surely deserve our most earnest consideration. These 
people share very slightly, if at all, in the benefits which the 
public is supposed to have secured from the diminishing pub- 
licity of executions; and our objections acquire a tenfold force 
when we protest that the criminal class, which we desire to 
make less criminal, and the persons in charge of the criminal, 
should not be subjected to influences so degrading and ruinous. 

8. I need only mention the obvious fact that the death 
penalty is in great part responsible for the fascination which 
stories of crime and violence exercise over youthful and un- 
disciplined minds. The amount of crime produced by dis- 
ordered imaginations, which have, through contemplating 
deeds of violence, become irresistibly fascinated and obsessed, 
is incalculable. 

9. And, in conclusion, capital punishment is the one definite 
and practically unmitigated survival in our criminal law of the 
old traditions of vengeance and retaliation. It is true that 
certain measures are adopted — we may think of them as we 
may — with a view to reconciling the murderer to his fate and 
to his Maker. It is not easy to ascertain, from the arguments 
of our opponents, on what principles they would base this 
practice. If we suggest that a murderer's obvious penitence 
ought to encourage us to cherish hopes for his moral improve- 
ment in this life, we are told that it is easy enough to be 
penitent with a rope round one's neck. If, on the other hand, 
we urge that penitence under such circumstances must be 
difficult and precarious, we are comforted with the reflection 
that the person murdered, if he died immediately, had no time 
for penitence either ; or we are assured by accounts of sincere 
repentance and resignation to a just punishment. This ought 
to suffice to show that the death penalty is a source of anarchy 
and devastation in our moral principles, as it certainly is in 
our attempts to treat crime systematically. Recourse to peni- 
tence and reform on the one hand, and to vengeance on the 
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other, just as the defence of any existing anomaly requires, 
is intellectually, morally, and socially vicious and humiliating. 
The Greeks of old believed that blood once shed brought an 
inexorable curse even upon the innocent, and more blood must 
henceforth be shed from generation to generation until the 
curse were accomplished. Observation of what still goes on 
in the twentieth century might often supply us with proofs 
that this old pessimist belief was not wholly fantastic and 
superstitious; but that facts still lend it, as of old, no incon- 
siderable support. Surely, we may demand of the institutions 
of an enlightened and civilized society that they should do 
something to frustrate these curses. But we fear that if some 
unrecorded ruined lives were written we should find that we 
still allow an original violent deed, often of comparatively little 
guilt, to become the poisonous source of a rushing stream of 
wickedness and horror. 

III. The Deterrent Power of Punishment and of 
Capital Punishment in Particular. 

Thackeray complained that, with a certain kind of person, 
it was no use arguing about capital punishment. "You may 
talk to a man for a year upon the subject, and he will always 
reply to you, 'It is natural, and therefore it must be done. 
Blood demands blood.' " 

We may hope that this is not an argument which at the 
present day would give much trouble to any thoughtful person ; 
and its emyployment is usually confined to an abstract and 
unscrupulous controversialist, when every better argument 
failed him. What chiefly frightens many good people from 
the thought of abolishing capital punishment is an instinctive 
apprehension that the country would immediately begin to 
swarm with murderers and life would not be safe for an in- 
stant. Death is the only effective deterrent, they say, for a 
certain class of people, and the state cannot relax its hold of 
this weapon. This general abstract doctrine is often found to 
co-exist with a willingness to intercede for any condemned 
person, whose case is brought effectively under the theorist's 
notice. We contend that the theory is without foundation, 
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and that the benevolent impulse to uplift the individual criminal 
not least by sympathy, patience, and mercy, provides the basis 
for a much better moral and legal theory. 

1. As a general principle of punishment, it is hap-hazard and 
illogical. If deterrence be your object and harshness be your 
means, why should the present condition of the law, which is 
only, as regards murder, a matter of some forty years, give 
you such complete satisfaction? There is no reason, on this 
theory, why the harshness of the punishment should not be 
augmented and the same principle extended to other crimes. 
The criminal codes of Western Europe were long dominated 
by this principle, and they had a fair opportunity of "stamping 
out" crime if it could be done by such means. The statistics 
of crime in the centuries of this regime are a sufficient comment 
upon the claims of the deterrent principle. 

2. Like the rest of mankind, criminals vary extremely in 
their desires and fears. We very often read of murderers 
jesting with prison warders about "being swung," and walk- 
ing with alacrity to the scaffold. And what shall we say of 
the constant combination of murder and suicide, or of murder 
followed by the immediate self-surrender of the homicide to 
the police? 7 We even read of some who accuse themselves 
of a crime which they never committed, or who commit murder 
with the deliberate intention of confessing, and obtaining 
through the scaffold a release from a disordered and miserable 
life. In general, we ought to learn, if only from the increasing 
prevalence of suicide, that it is idle to think of frightening 
desperate men with the threat of death; and that men need 
much rather to be encouraged to live bravely and nobly, in 
spite of their past, than to be cowed by spectacles and narra- 
tives of deliberate and professional homicide 

3. A close acquaintance with our own hearts and with actual 
cases of crime shows us that the thought of the punishment 

' The common case of the murdering of sweethearts, for example, 
especially when followed by attempted suicide or surrender, seems to me to 
demand no less sympathy than if the suicide had succeeded, or than the 
killing of infants by their mothers. The practice of our courts in this 
matter is curiously capricious and very disquieting. 
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is either not present at all, when a powerful impulse leads to 
the commission of a violent act; or that it is commonly over- 
whelmed by a conviction of the certainty of escape. 8 And, by 
the nature of the case, fear of capital punishment cannot pre- 
vent sudden and strictly unintentional acts of homicide, which, 
according to circumstances, are liable to be treated by our 
courts as murder. 

4. Even if a large number of acts of violence were prevented 
by the fear of the death penalty, we might well doubt whether 
it would not be at the cost of producing a much larger number 
of such acts: whether mercy would not immediately, as well 
as in the long run, prevent more murders than are now pre- 
vented by severity. We are here in the region of moral proba- 
bility where moral disposition and bias determine our judg- 
ments ; and a man whose benevolent and merciful moral prin- 
ciples extend to the tempted and the erring will not doubt for 
a moment from which of the two, harshness or clemency, he 
may expect the most favorable results. 

5. Past experience does in no wise belie the anticipations of 
our moral sentiments. Statistics cannot, from the complex 
character of this class of phenomena, generally speaking, supply 
us with convincing proofs of our theories. But so far as they 
go they justify us in making the following inferences : 

(1.) The increasing humaneness of the penal codes of 
Western Europe has not led to an increase of those crimes in 
respect of which the severity of the punishment has been 
relaxed. 

(2.) In particular, certain homicidal acts, formerly punished 
as murder, have not increased in frequency since they have 
been treated more leniently. In those cases, even if an increase 
in the crime took place, few, if any, would suggest a return 
to the old policy of severity. 

( 3. ) The experience of those countries where capital punish- 
ment has been expressly or in effect abolished is, in the main, 
favorable to abolition. The Protestant Cantons of Switzer- 



8 In the case of murder, the chances of escaping the supreme penalty 
would seem from statistics to be very great indeed. 
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land, Portugal, Finland, Norway, Denmark, and Scotland, 9 
for example, do not compare unfavorably, to say the least, 
as regards statistics of violent crime, with Spain, France, 
Germany, England, and Ireland. 

(4.) The abolition of capital punishment does not, of itself, 
secure a community against outbreaks of violent crime. But 
it is equally obvious that its retention does not protect either : 
homicidal crime is increasing, not diminishing, in England, 
France, and Germany; and the last few years are among the 
worst on record. 

(5.) Even comparative failure would not discourage a com- 
munity which had deliberately committed itself to a merciful 
and reformative policy ; it would only be an incentive to apply 
the new principle more amply and consistently in all depart- 
ments of criminal law and administration, and of individual 
and national life. 

George Eliot, to whom the principle of gentleness towards 
the erring is so deeply indebted, allowed herself, in a reaction- 
ary moment, to express a fear that much thinking over the 
causes of crime might make us unfit to punish the criminal. We 
face the reproach which such words commonly convey, without 
fear or shame. We believe that it is only by thinking wisely, 
patiently, and anxiously of the causes of crime, and the real 
character of the criminal, that the deliverance of society from 
evil passion and violence can come. We believe, too, that 
much thinking or even a little thinking would make much of 
our punishing seem inhuman and preposterous; and even if 
the policy which our thinking brought us to adopt should 
appear, in many if not in all cases, to be anything but "punish- 
ment," we would joyfully abandon the name as well as the 
thing. We are confident that the victory over evil in others 
can be won only as we eliminate evil in ourselves : especially 

" In Italy homicide is still very frequent, but enlightened opinion in 
Italy is in no wise inclined, in spite of the recent assassination of the King, 
to ascribe this frequency to the absence of capital punishment. On the 
contrary, murder was more frequent in Italy under the severe regime, and 
we hear of progress in this matter as well as in others with the diffusion 
of the sense of good and humane government in the peninsula. 
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as we become conscious of an ever-increasing debt of gratitude 
to those who have forgiven us and of responsibility towards 
those whom we must forgive; as we realize that cruel and 
degrading acts do not cease to be our own, because we do not 
like reading about them, or would rather have nothing to do 
with the agents whom we hire to perform them ; as we believe 
more and more fully that the mercy of man to his fellow is 
able and mighty to heal and to save. 

W. J. Roberts. 
University College, Cardiff. 



THE MORAL EDUCATION OF THE YOUNG AMONG 

MUSLIMS.* 

Muslim pedagogy at its best, like the best of all phases of 
Muslim civilization, is a legitimate and worthy descendent 
from the Greek stock. Plato and Aristotle were its parents. 
These two, indeed, turned Turk and speaking Arabic, form 
the intellectual life of Islam. True, this is only of things at the 
best. The Western comment is to the point that in the East 
the young idea is taught not to shoot, but to shout. Still more 
significant and full flavored with the sub-acid religious humor 
of Islam is the tradition from Muhammad, "Verily, the green 
rod is of the trees of Paradise." 

But beyond these crudities there were minds — making, alas, 
too little impression — which studied the psychology of youth, 
methods, and curricula, and followed bravely in the traces of 
the Greek writers upon pedagogy. The pity was the slight 
effects they produced. In the translations which I shall lay 
before you there is little from them. 

Your object, if I understand rightly, is to study and advance 
the ethical training of the young in independence of any 
definite theological instruction. That would to all orthodox 
Muhammadans be an impious absurdity — absurd, because 

* A lecture given in a course on "The Moral Training of the Young in 
Ancient and Modern Times," under the auspices of the Philadelphia So- 
ciety for Ethical Culture. 



